design criteria which the District Manager has in mind, and must be given
an opportunity to refute the contention that the spillway is unsafe.
Citing the inspector's testimony that there are no published regulatory
standards for the design and construction of Impoundments, contestant
concludes that it is placed in the untenable position of accepting the
District Manager's unchallenged judgment that the spillway needs to be
redesigned to correct certain uncommunicated defects which he (the manager)
believes makes the spillway unsafe.

The record in this case reflects that since the original construction
of the impoundment sometime in 1973 or 1974, several State and Federal
agencies were involved in policing the construction and maintenance of
the impoundment in question.  Subsequent to this time, from 1973
to the present, MSHA and the contestant have exchanged correspondence
concerning the impoundment, and contestant has filed its annual reports
and certifications as required, and until this controversy arose, the
impoundment apparently met all of MSHA's requirements.

During the course of the hearing in this case, MSHA's counsel asserted
that the contestant chose not to file any response to the letter of
October 30, 1980, even to record its disagreement with the District
Manager's conclusions.  I venture a guess that had contestant simply voiced
its objections, it would   still be cited because the letter specifically
requests the filing of a plan for corrective action*  In any event, the
inspector testified that contestant advised him that it did not intend
to respond to the letter, and it seems clear to me that the letter, on
Its face, concludes that the spillway is unsafe and that something must
be done to correct this condition.  I find that the method used to achieve
compliance in this case to be somewhat arbitrary, and I agree with the
contestant's arguments in support of its position in this matter.  As a
matter of fact, the inspector Indicated that this Is the first case
that he is aware of where the standard in question was used to elicit
information from an operator.

I conclude and find that the letter of October 30, 1980, fails
to advise the contestant of the specific inadequacies in its spillway
design, that it fails to adequately inform the contestant as to the basis
for the District Manager's unsupported conclusion that the spillway
presents a hazard, and that it fails to support any conclusion that
corrective action needs to be taken.  Further, It seems to me that if
MSHA believes the spillway In question is unsafe and fails to meet design
criteria (whatever they may be), then MSHA should address this question
head-on rather than relying on some vague and rather obscure regulatory
requirement for the filing of "such other information * * which may be
required".  This Is particularly true in a case such as this where
the citation remains unabated.  Only in this way will the contestant have
a fair and open opportunity to chellenge and rebut the conclusions that
Its spillway design is anadequate and presents a hazard.
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